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Supreme Court of the
Islands.

Hawaiian

is the 3iatteb of the applicatiox
of Chock Kem fob a Writ of
Masdamus to His Ex. Joxathax
Ausnx, MnasTER of Foreign Af-

fairs.

BEFORE M'CULLT, J., I' CHAMBERS, 3IAT

5, 1S90.

Sec. 6 of phap. 23 of the Laws of 18a

Minister of Foreign Affairs
toTssue a'permit to land to a Chinese
person coming within the descriptions
in Ihat section, although a permit
wight have been procured from a Ha-

waiian Consul at the port of embarka-
tion.

This flutv of the Minister being min-
isterial the performance of it may
be enforced by writ of mandamus.

The proceedings were by a peti-

tion upon which an alternative writ
was issued, whereupon the respon-
dent made a return with exhibits.
Upon these papers the case was
argned and submitted.

The petition is as follows:
Your petitioner Chock Kem, res-

pectfully represents unto Your
Honor the following:

"1. That he was born in China, but
has resided for the past six years in
Honolulu, Oahu, and his occupation
is managing clerk for tha firm of
Kwong Hip Lung & Co., of said
Honolulu.

"2. That on the to wit, 27th day
of April, 1S90, there arrived in the
port of Honolulu, on the ship Tillie
.Baker, one Ah Sung, a Chinese boy,
the son of petitioner; said Ah Sang
having been born in the state or dis-tri- c

of Hong Sau, in the province of
QuonEr Tun, China, in the fourth
year of the reign of Hon Si, the sec-

ond moon, and the fifth day, and is
consequently thirteen years of age.

"3. That Jonathan Austin, Esq.,
is His ilajesty's Minister of Foreign
Affaire, and as such, was applied to
to by your petitioner on the to wit,
29th day of April, 1890, to grant a
permit to the said Ah Sung to land
from the said ship, and enter the
Kingdom, under Section G, Chaoter
2S, Laws of 1887.

"4. That as your petitioner is in-

formed and believes, the said Ah
Sung is entitled under the said law
to a permit to enter the Kingdom;
and that as petitioner is also informed
aud believes it is the duty of the
said Minister to grant such permit.

5. But petitioner says that the
said Minister has refused and still
refuses to grant sucli peimit as
aforesaid, contrary to the provisions
of said above-mentione- d law.

"6. And petitioner is informed
and believes that the ordinary forms
of law make no provision for rem-
edying the wrong inflicted upon him
by the said Minister as aforesaid.

" 7. "Wherefore your petitioner
prays that a writ of mandamus may
issue out of and under the seal of
the honorable Court, directed to the
said Jonathan Austin, Minister of
Foreign Affairs, commanding and
enjoining him to grant a permit to
your petitioner's said son, Ah Sung,
to enter the Kingdom, or to show
cause before this Court, at a day and
hour to be fixed why he should not
grant said permit; and that peti-
tioner may have such other relief as
jnstice demands, including the costs
of these proceedings."

The return with exhibits is as fol
lows:

"And now comes Jonathan Austin,
Minister of Foreign Affairs, as afore-
said, and, for return to the alterna-
tive writ of mandamus issued to
him, in the above entitled cause, on
the 30th day of April ult.
fully represents unto the

respect-Cou- rt

follows:
" 1. He admits the arrival at Hono-

lulu, of the vessel Tillie Baker, and
the presence, on said vessel, of the
boy, Ah Sung, stated in the peti-
tion and writ herein.

2. He admits that he has refused
to grant a permit for the said Ah
Sung to enter the Kingdom, and
still refuses so to do.

"3. He alleges that the applica-
tion to this respondent, to issue such
permit was conveyed in a letter, a
copy of which is hereto annexed,
marked exhibit "A," and the reasons
for respondent's refusal to issue the
same were, and are those set
forth in respondent's reply to said
application contained in a letter from
respondent to said relator, a copy of
which is hereto annexed marked ex-

hibit B.'
"4. "Wherefore the respondent

submits to the Court that, if said Ah
Sung was entitled to a permit to
enter this Kingdom, he could, and
should have obtained such permit
from His Majesty's Consul-Genera- l,

in Hongkong, and that, not having
so obtained said permit, there is no
obligation upon the respondent, at
this time, to issue such permit."

"Exhibit 'A.,'
"Honolulu, April 29, 1890.

To His Excellency Jonathan Austin,
L M. Minister of

Affairs.

as

as

Foreign

"Sir: The undersigned Chock
Kem, Managing clerk of the firm of
Kwong Hip Lung on Hotel street,
Honolulu, Oahu, H. I., who has been
resident in the Hawaiian Islands for
the past (6) six years, hereby respect-
fully requests a pormit for his son
Ah Sung to enter into the Kingdom.
Said Ah Sung is now on board the
Ayn. ship 'Tillie Baker' lying in
Honolulu harbor having arrived from
Hongkong on said ship on to wit,
the 27th instant. This application
is made tinder Section 6, Chapter
XXVJJJL, Laws of 1887.

"The said Ah Sung was born in
the town of Hong Sau, Province of
Qaong Tun, in China in the 4th year
of Kong See Emperor, on the 5th
day of the second moon, and is con- -

sequently 13 years of age. He has
been in China with his relatives in
order to receive his education, and it
is now the wish of the undersigned
that he join his family as aforesaid.

" I remain,
'Your obedient servant,

"(Signed.) Chock Kem.
"Executed in the presonce of C. S.

Akim.
"Exhibit 'B.,'

"Department of Foreign Affairs, ?

"Honolulu, April 29, 1890. J

"Mr. Chock Kem, Honolulu.
"Sir: I .have the honor to ac-

knowledge the receipt of your letter
of this date making application for
permit for your son Ah Sung to enter
the Kingdom.

"In reply, I beg to state that if Ah
Sung is entitled to a permit he should
present proof of that fact to His
Majesty's Consul-Genera- l at Hong-
kong. Since he was born in China
it should be a simple matter to pro-
duce at Hongkong the record and
Droof of the date and place of his
birth while no record showing those
facts is available in this Kingdom.

"I have the honor to be, Sir,
"Your most obed't servant,

"Signed Jonathan Austin,
Minister of Foreign Affairs."

The Statute upon which this case
is based is Section 6 of the Act to
Regulate Chinese Immigration, Ch.
28 of the Laws of 1887, viz:

section G.

"Permits to enter the Kingdom
shall also be granted by the Minister
of Foreign Affairs, His Majesty's
Consuls-Genera- l at Hongkong and
San Francisco, and His Majesty's
Consul or Commercial Agent at
Shanghae, to any Chinese woman of
good moral character, or to the wives
of Chinese residents in the Kingdom,
and to Chinese children under four-
teen years of age whose parents are
residing in the Kingdom, or who ac
company their parents, and to fami-
lies consisting of parents and chil-
dren as aforesaid; no charge will be
made for permits granted hereunder."
By the Court.

Upon the pleadings and the Sta-
tute what is the petitioner entitled
to on behalf of the Chinaman Ah
Sung, now detained on board the
ship "Tillie Baker"? The petition
alleges that he having been born in
the fourth year of the reign of Kon
Si, the second moon and the fifth
day, is consequently thirteen years
of age now. This allegation is not
traversed in the return nor is it as
being neither admitted nor denied,
thrown upon the petitioner to prove
it, and is therefore taken to be true.
But it is said for the respondent that
the Court can take no notice of a
date fixed by the Calendar of the
Emperor of China. It is true, and I
do not I omit the "consequently"
and take the sworn statement of the
father that his son is thirteen years
of age. But it is farther said
that the allegation that he is
thirteen years old is not equivalent
to saying that he is " under fourteen
years of age." The form of words
used does not satisfy me, at the same
time the declaration that he is thir-
teen years of age imports in common
usage that he is not fourteen, and
can only be used seriously in any
other sense bat with a direct inten-
tion to deceive I will not presume
that. The petitioner swears that he
is the father of Ah Sung, and that
he is a resident in the kingdom, and
this is not traversed. But it is said
for the respondent that it is " par
ents," that is both the lather and
mother of a child, resident here, to
whom the statute applies, and that
the conditions are not complete
when, so far as appears in this case,
there is only a father resident here.
I do not read the statute as requir-
ing this construction. It speaks of
" wives of Chinese residents," when
it is presumable that it intended the
wife of a Chinese resident, and of
"children," when we must suppose a
child is intended, in a case where
there is only one child to be per-
mitted to land. So "parents" is used
in the plural as applying to plural
instance and not prescribing that
there shall be two parents in a sin
gle instance. Moreover, it is the
father who makes the application in
this case, the head of the family.
The ratio legis, the reason or purpose
of the law is evidently to promote
the union or n of the family,
and the construction here given is in
consonance with that reason. Ah
Sung, coming within the prescrip-
tions of the age and of having par-
ents resident here, the reason
assigned by the respondent, in his
letter above, for refusing a permit is
to be considered, namely, that he
could have obtained a permit from
His Majesty's Consul-Genera-l at
Hongkong. But the Statute equally
empowers the respondent to issue a
permit. He assigns the ground that
at Hongkong the record of his birth
might be produced. It does not ap-
pear that there are official records
kept in the various provinces of
China of the dates of birth of chil-
dren, or that a certificate from such
record could be produced before
the Consul-Genera- l at Hongkong,
and the Statute does not prescribe
that kind of proof and exclude the
proof of the oath of the parent,
which is given in this case. If the
Statute gives the power to issue the
permit to the Minister of Foreign
Affairs, as well as to consuls abroad,
why should he not exercise it? Why
might not the Consul-Gener- al with
equal reason decline to give the per-
mit because another could grant it,
to wit, the Minister of Foreign
Affairs, and with the reason besides
that as the boy was proceeding to
join his father at Honolulu, his
father could bettor show there that
he was a Chinese resident of this
kingdom and that his son was under
fourteen years of age? I think there
can be but one answer to these ques- -

4A- ?BDWiMfiSr- -- .ar u$ i

HAWAIIAN" GAZETTE, TUESDAY, MAT 27. 189u.

lions; the answer in favor of the
petitioner.

"What is asked of the Minister this
respondent, to do, is a ministerial
act, pure and simple. There is no
discretion vested in him to give or
refuse the permit when the subject
of the application comes within the
description of the law. It follows,
therefore, upon well-settle- d princi-
ples that it is within the jurisdic
tion of the Court to issue its man-
date that the act be performed.

If this intimation shall be suffici-
ent, the writ of mandamus absolute
will not be issued to-da- y.

3 :45 p.m., May 5, 1890.
V. V. Ashford for petitioner; C.

"W. Ashford, Attorney-Genera- l, for
respondent.

Note. The respondent and the
Attorney-Gener- al immediately said
that having obtained the construc-
tion of the law, it would be un-
necessary for the petitioner to pro-
ceed further.

Supreme Court, Hawaiian Islands,

April Term, 1890.

G. "W. C. Jones vs. Sam'l Norris.

appeal from chief justice judd.

JUDD, C J., M'CULLY J., BICKERTON, J.,
DOLE, J., ABSENT.

An estate having been sold on the 21st day
of September, with a covenant against
incumbrances, and with no express
agreement concerning the payment of
the taxes.

Held, that the taxes became a fixed charge
against the owner of the property on
the first of July preceding, although
the valuation of the property had not
then been determined by the assessor;

Held, that when a case has been tried by a
justiceof the Court with jury waived
the Court in banco will not on a bill of
exceptions review his findings of facts,
otherwise than it would the verdict of
the jury.

OPINION OF THE COURT BY M'CULLY, J.

The case, assumpsit, was heard by
Chief Justice Judd, sitting with jury
waived. He found in favor of the
plaintiff for a certain amount under
his claims. The defendant excepts
to the findings in the fact and law,
by the Justice hearing the case.

The exception to the finding that
the defendant should pay the taxes
involves a question of law which we
will examine nrst. The language of
the Court upon this item of claim is
this: "1 think the defendant should
pay the taxes advanced by the plain-
tiff. The taxes were assessed as of
the 1st of July, but they were not
payable until the 15th of November,
about two months after the sale.
Taxes are an annual charge upon
property by virtue of Jaw and they
should be paid by the defendant as
the owner of the property on the
same principle that he must pay the
annual rents accruing after the sale."

The tax referred to is the real
estate and chattel taxes upon the
"Kahuku Kanch." This property
comprises land and buildings, cattle
and horses and other live stock, with
grazmg, agricultural and dairy tools
and implements. It was sold by
plaintiff to defendant September 21,
1888, by a deed of warranty and cov-
enant that the premises were free
and clear of all incumbrances.

The plaintiff continued to reside
on the premises demised for some
months after the sale, by an amicable
agreement of the parties, the defend-
ant being absent in Honolulu or in
California, and during this time the
plaintiff, among other payments
claimed to be made on defendant's
account, paid the taxes.

The contention of the plaintiff is
thatthe tax was not due, and a fixed
charge or lien on the estate sold
until after the date of sale, whereby
it was not an incumbrance which the
plaintiff was bound to pay. The de-
fendant to the contrary.

The Statutes which relate to the
assessment and payment of taxes as
they stood at the time of the sale, in
respect to dates, are in substance as
follows:

The returns by owners of real and
of personal property were to be made
as of the first of July. C. L. p. 123.

The assessor was appointed on or
before the first of July, and it was
his duty to notify residents of his
district to make their returns to him
at a designated place and on dates
in the month of July.

The assessor is required to have
his tax list open for inspection from
September 20th to October 1st, and
to give public notice of the time and
place or places for this, and persons
dissatisfied with the taxation may
then take their appeals.

The Courts of tax appeal sit at
appointed times in the month of
October.

The tax collector calls for the pay-
ment of taxes in the month of No-
vember and December, not later than
the 15th of December, after which
date he may levy for unpaid taxes
on sufficient of the goods and chat-ti- e,

or may sue for them.
This Court has held in the

Hilo Sugar Company vs. The
Minister of Finance, 7 Haw. 665,
that property within the Kingdom
on any part of the first of July was
taxable to the owner, although it was
then on ship board and during that
day was transported abroad, affirm-
ing tho case of Brewer & Co.
vs. Tax Collector 6 Haw. 554.
No stronger case could be present-
ed of the appliation of the liability
which attaches on the first day of
July. Oar Statutes make no differ-
ence between real and personal pro-
perty in respect to the charge of the
tax being upon the owner, at the date
selected for the falling of the tax,
the first of July, although the pay-
ment of the tax upon real estate is
secured notwithstanding the sale or
transfer of it by attaching a liability
to the real estate itself. The debt of
the tax is still upon the owner. The
act of assessment must necessarily
be subsequent to the day when the'

ownership is fixed. The obligation
is perfect at that time to pay an
amount which shall be determined
by the assessor, subject to the action
of the Appeal Board. The assessor
has not to ascertain who may be the
owners of the property of his district
at any other date, or at the date of
the completion of his assessment list
on or before the 15th of September.
If that were the case what would be
the force of the provision that the
ownership shall be reported as it
stood on the first of July? There is
no provision of the Statute for re-
porting to the assesror the changes
in ownership which may be made
during the time of making up the
assessments, and he is not required
to find them out. "We have observed
above that real and personal pro-
perty are treated alike. For an il-

lustration of the confusion which
would arise in following a fugitive
ownership, take the case of a thous-
and dollars cash in the possession of
A. on the first of July and instead of
taxing him for that whenever the
assessment is completed, it has to be
taxed in the hands of those to whom
it has passed subsequently and may
be at the date when the assessment
of different individuals may be en-
tered. But our law imposes no such
difficulty. The work of the assessor
relates to the first of July and the
charge is fixed on that day whatever
may be the subsequent date when
the assessor makes up the assessment
of individuals and completes the en-
tire district.

In the case before us the tax was
upon both real and personal property.
It cannot well be contended, and it
has not been, that the tax on the
personal property does not adhere to
the owner of it July 1st. We see no
reason to support the proposition
that that portion of the tax which
was on the real estate was fixed at
any subsequent date. It cannot
be supported by the provision
that in case of transfer of
real estate the tax may be held as
a lien upon it, for that is merely an
additional or cumulative remedy be-
yond the provision that levy may be
made upon the goods and chattels
for the taxes due by an individual,
whether upon real or personal prop-
erty. The tax-collect- or looks to the
plaintiff personally for the taxes on
the property owned or possessed by
him on the first of July, and may sue
him, or levy upon his goods and
chattels, or for that portion of the
tax which is laid on the real estate
he may attach it even after its sale.
The covenent in the deed protects
the purchaser, if this latter remedy
is pursued.

In support of the views above ex-

pressed we may cite the general ob-

servation made in Hilliard on Taxa-
tion, p. 171: "Assessments must be
made against the party who owns
the property on the day in each year
in which the assessment is by law to
commence, quoting from State vs.
Hardin 34, N. J. 80. The practical
effects of a different construction
were confusion in the transfers of
property, hindrance in the ordinary
transactions of business, aqd diff-
iculty in rendering a full and true
account of rateable property by the
owners thereof whenever the asses-
sors might call for it."

The findings of the Chief Justice
in respect to the other items held to
be made on the defendants' account
are all dependent on questions of
fact, and we consider that must
stand unless set aside for such rea-
sons as would set aside the verdict of
a jury.

As we reverse the finding of the
Chief Justice which made the de-

fendant liable for the taxes, this
amount, 367.04, must be subtracted
from the sum 667.36i for which the
plaintiff recovered judgment below,
leaving the sum of 300.32 i, for which
sum with costs and commissions
the plaintiff may take judgment.

W. O. Smith for plaintiff; F. M.
Hatch for defendant.

Honolulu, May 5th, 1890.

adseriitfcuieiiTs.

CHAS. BREWER & CO.'S

Boston Line of Packets.

IMPORTERS WILL PLEASE
take notice that the line

BARK EDWARD MAY

Will be laid on the berth in Boston to load
for this port during July next.

For further particulars apply to

74 1316--y C. BREWER &

Tlie Liverpool and Lon-

don and Globe

ESTABLISHED 1836.

Assets S 40,000,000
Net Income 0,079,000
Claims Tald 112.S69.000

Takes Bisks against Loss or Damage by Fire
on Buildings, Machinery, Sugar MlHs.Dwellings
and furniture, on the most favorable terms.

I3ish.op
118)-6- Mm

dBBBBftimf In H
MFl TO S DATX.I

JROa&rasAcrd not. la i

TrUMHS JlarLV

CO- -

& Co.

Big G nas git eu univer-
sal satisfaction In the
cure of Gonorrbo?& and
GiLt-t- . I prescribe It and
fctl safe in recommend-In- ;

It to all snflerers.
A.J. STOXEK, K.D.,

Decatur, III.
PRICE. 81.88.

Sold by Druggists.

Holijsteh & Co., WholesaleAgents.
Besson, Smith & Co., Wholesale Agents

1295 100-l- v

QUvtriismtnls.

New Goods, ex Bk. John D. Brewer
Days from Boston.

Dry Goods, Hardware, Hoots, Shoes, Stationery,- - Wrapping- - Paper

HOUSEHOLD SEWING- - MACHINES.

J". fc C. FISCTTER PIA.ISTOS
Etc.,

tS-FO-
R SALi:

ED. EOFFSGHLAEGER CO.,

CASTLE & COOKE,
--IMPORTERS

Shipping and Commission Merchants;

PLANTATION AND INSURANCE AGENTS. "

BUILDERS AND GENERAL HARDWARE, AGRICULTURAL. IMPLEMENTS,

PLANTATION SUPPLIES,
Carpenters' Blacksmiths' Machinists' and Plumbers' Tools,

HOUSE FURNISHING GOODS
Kitchen Utensils, Paints, Varnishes, Lump Goods, and

Q-ener- IMTercliaiidise.

Blake's Steam Pumps, Weston's Centrifugals,

Wilcox Gibbs. and Remington Sewing Maohines,

Dr. Jane Sons Family Medicines.

TKGE R ISUON
Iron and Locomotive Works,

Corner Heal and Hovrard Streets,

IN

&

&

of

San Francisco California

W.H. TAYLOH President
B.S.MOORE --Superintendent

Builders of Steam Machinery

In all lti branches.

Steamboat, Steamship, Land Engines & Boilers,
High Pressure or Compound.

STEAM VESSELS of all kinds built complete,
with hulls ot wood, Iron or composite.

ORDINARY ENGINES compounded when ad-
visable.

STEAM LAUNCHES, Barges and Steam Tugs con-
structed with reference to the trade In which
they are to be employed. Speed, tonnage and
araiioi waier guaranteea.

SUGAR MILLS and Sugar Making Machinery
maae alter tne mos; approved plans. Also, all
Boiler Iron Work connected therewith.

WATER PIPE, or Bollor oi iheet Iron, of any
size, made In suitable lengths for connecting
totfethrr, or Sheets rolled, punched and packed
for shipment, ready to be riveted on theground. i

HYDRAULIC 1UYETINU, Boiler Work and Water
Pipes made by this establishment, riveted by
hydraulic riveting machinery, that quality ot
work beini; far superior to hand work.

SHIP TTORH , Ship and Steam Capstans, 8team
'Winches, Air and Circulating Pumps, made
after the most approved plans.

SOLE Agents and manufacturers for the Paciflo
Coast of the Heine 8afety Boiler.

PUMPa Direct Acting Pumps for irrigation or
city purposes, built with the celebrated
Davy Valve kotlon, superior to any otherpump.

JOHNDVEK .' Honolulu
I3m Boom Ko. 3. upstairs. Spreckels' Block

Ex Ml John ft Brewer

128 DAYS PEOM BOSTON-- .

.0. BKEWER CO.

Offer For Sale,

i taty of Micles
Consisting of

Bar and Corning Buggies,

Extension Top Cabriolet,

Village Carts,

Side

the Celebrated Manufactory of GeoL. Brownell, New Bedford.
"

PHAETONS,
STXBR-5- T CjajXRY-AIL- S,

PIANO-BO- X BTJGrG-IES- ,

express 'wagons,
"mute carts,

Of the well-inow- n Dole & Osgood

'The are invitol tn
these at the store ot

inspect

BREWER & 0()M

12S

B"5T

&

works'

&

Side

Ext

101 31 Queen Street.
npHIS PAPER IS KEPT ON

at E. C. Dake's AdvertisingAgency. 04 & G5 Men-hun- t' i.vt..,
San Francisco, Cat., where contracts for '
adYrtiHg can be for it. . -

pwwfa?fr

Top Bar,

From
Also,

make.

Dllblic
Goods

C.

1321-lt- n

FILE

made

v

--AJLiSO

Etc.

DKALEBS

Etc.

King and Bethel Streets.

Oils,

Baldwin Locomotives!

The undersigned having been appointed
Sole Agents for the Hawaiian Islands

FOE THE CELEBRATED

Baldwin Locomotives
From the Works of

Burnham, Parry, Williams & Co.,'

Philadelphia, JPenn., .,
Are now prepared to give estimates and
receive orders for these engines, of any
size and style.

The Baldwin Locomotive TVobks are
now manufacturing a style of Locomo- -'

tive partienlarly adopted

For Plantation Purposes, '
.

A number of which have recently been
received at these Islands, and we will
have pleasure in furnishing Plantation
Agents and Managers with particulars of
same.

The superiority of, these Locomotivesover all other makes is not only known
here but is acknowledged throughout the
united States.

wm. a. IRWIN & Cu.,
Sole Agents for Hawaiian Islands.

. 21 1307

FILTER PRESSES.

exxvaxu -Pwntahox, l
Hawaii. March , 1888. f

BIolico"m Rnd n

We have used two of your 30- -S?,?bre,d ?mr .seth!.seaso
Sn?J?nleat' e"y handled and are working

Very respectfully yours.
(signed) a. Mooaa,

Manager Paaulau Plantation.

Mb. Jobs Dxxa,
Honolulu.

Deab Sin

Hexia, Sept. 28, 1889.
Agent Blsdon Iron Works,

GEO.' B. EWABT,
Manager Heel Agricultural Co.

K.h5!" .?" e made extra hearr for
4. tU. .i"' 0UPJ floor spsee of llxpresents a flltorlae avutwea of
Honolulu and ara sold atTerylowpfi;

Blsdon Xroa at Xooo. Works,
Baa Francisco.

joHSS,.!ar"n'inlror
KoomKo.ssprckVBioci".HOaolB,

33 W. O. IBTO Oo; AgBMf .

CASTLE & COOKE

Shipping and Cmissfci Merekaits

mroBKBa aho dxalebs ur
GENEEAL MEBOH&NDISE. "

Plantation Ageats,
Life, Fire asd Marina

13
ImiraiM AgmU.

HONOLULU, H. I Wf
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